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(14) Department of Housing and 
Urban Development: Office of Inspector 
General 

(15) Department of the Interior: Of-
fice of Inspector General 

(16) Veterans Administration: Office 
of Inspector General 

(17) Environmental Protection Agen-
cy: Office of Criminal Investigations 

(18) Social Security Administration, 
Office of Inspector General 

(b) Local Law Enforcement Agencies: 
(1) District of Columbia Metropolitan 

Police Department 
(2) Law Enforcement Forces and Cus-

toms Agencies of Guam, The Virgin Is-
lands, and the Canal Zone. 

[Order No. 826–79, 44 FR 21785, Apr. 12, 1979] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 60.3, see the List of Sec-
tions Affected, which appears in the Finding 
Aids section of the printed volume and on 
GPO Access. 

PART 61—PROCEDURES FOR IMPLE-
MENTING THE NATIONAL ENVI-
RONMENTAL POLICY ACT 

Subpart A—General 

Sec. 
61.1 Background. 
61.2 Purpose. 
61.3 Applicability. 
61.4 Major federal action. 

Subpart B—Implementing Procedures 

61.5 Typical classes of action. 
61.6 Consideration of environmental docu-

ments in decisionmaking. 
61.7 Legislative proposals. 
61.8 Classified proposals. 
61.9 Emergencies. 
61.10 Ensuring Department NEPA compli-

ance. 
61.11 Environmental information. 

APPENDIX A TO PART 61—BUREAU OF PRISONS 
PROCEDURES RELATING TO THE IMPLEMEN-
TATION OF THE NATIONAL ENVIRONMENTAL 
POLICY ACT 

APPENDIX B TO PART 61—DRUG ENFORCEMENT 
ADMINISTRATION PROCEDURES RELATING 
TO THE IMPLEMENTATION OF THE NATIONAL 
ENVIRONMENTAL POLICY ACT 

APPENDIX C TO PART 61—IMMIGRATION AND 
NATURALIZATION SERVICE PROCEDURES 
RELATING TO THE IMPLEMENTATION OF THE 
NATIONAL ENVIRONMENTAL POLICY ACT 

APPENDIX D TO PART 61—OFFICE OF JUSTICE 
ASSISTANCE, RESEARCH, AND STATISTICS 
PROCEDURES RELATING TO THE IMPLEMEN-

TATION OF THE NATIONAL ENVIRONMENTAL 
POLICY ACT 

APPENDIX E TO PART 61—UNITED STATES 
MARSHALS SERVICE PROCEDURES RELAT-
ING TO THE IMPLEMENTATION OF THE NA-
TIONAL ENVIRONMENTAL POLICY ACT 

AUTHORITY: 28 U.S.C. 509, 510; 5 U.S.C. 301; 
Executive Order No. 11991. 

SOURCE: Order No. 927–81, 46 FR 7953, Jan. 
26, 1981, unless otherwise noted. 

Subpart A—General 
§ 61.1 Background. 

(a) The National Environmental Pol-
icy Act of 1969 (NEPA), 42 U.S.C. 4321 et 
seq., establishes national policies and 
goals for the protection of the environ-
ment. Section 102(2) of NEPA contains 
certain procedural requirements di-
rected toward the attainment of such 
goals. In particular, all federal agen-
cies are required to give appropriate 
consideration to the environmental ef-
fects of their proposed actions in their 
decisionmaking and to prepare detailed 
environmental statements on proposals 
for legislation significantly affecting 
the quality of the human environment 
and on other major federal actions sig-
nificantly affecting the quality of the 
human environment. 

(b) Executive Order No. 11991 of May 
24, 1977, directed the Council on Envi-
ronmental Quality (CEQ) to issue regu-
lations to implement the procedural 
provisions of NEPA. Accordingly, CEQ 
issued final NEPA regulations, 40 CFR 
parts 1500–1508, (‘‘The NEPA regula-
tions’’). These regulations provide that 
each federal agency shall, as necessary, 
adopt implementing procedures to sup-
plement the regulations. The NEPA 
regulations identify those sections of 
the regulations which must be ad-
dressed in agency procedures. 

§ 61.2 Purpose. 
The purpose of this part is to estab-

lish Department of Justice procedures 
which supplement the relevant provi-
sions of the NEPA regulations and to 
provide for the implementation of 
those provisions identified in 40 CFR 
1507.3(b). 

§ 61.3 Applicability. 
The procedures set forth in this part, 

with the exception of the appendices, 
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apply to all organizational elements of 
the Department of Justice. Internal 
procedures applicable, respectively, to 
the Bureau of Prisons, the Drug En-
forcement Administration, the Immi-
gration and Naturalization Service, 
and the Office of Justice Assistance, 
Research and Statistics are set forth in 
the appendices to this part, for infor-
mational purposes. 

§ 61.4 Major federal action. 
The NEPA regulations define ‘‘major 

federal action.’’ ‘‘Major federal action’’ 
does not include action taken by the 
Department of Justice within the 
framework of judicial or administra-
tive enforcement proceedings or civil 
or criminal litigation, including but 
not limited to the submission of con-
sent or settlement agreements and in-
vestigations. Neither does ‘‘major fed-
eral action’’ include the rendering of 
legal advice. 

Subpart B—Implementing 
Procedures 

§ 61.5 Typical classes of action. 
(a) The NEPA regulations require 

agencies to establish three typical 
classes of action for similar treatment 
under NEPA. These classes are: actions 
normally requiring environmental im-
pact statements (EIS), actions nor-
mally not requiring assessments or 
EIS, and actions normally requiring as-
sessments but not necessarily EIS. 
Typical Department of Justice actions 
falling within each class have been 
identified as follows: 

(1) Actions normally requiring EIS. 
None, except as noted in the appendices 
to this part. 

(2) Actions normally not requiring as-
sessments or EIS. Actions not signifi-
cantly affecting the human environ-
ment. 

(3) Actions normally requiring assess-
ments but not necessarily EIS. (i) Pro-
posals for major federal action; 

(ii) Proposals for legislation devel-
oped by or with the significant co-
operation and support of the Depart-
ment of Justice and for which the De-
partment has primary responsibility 
for the subject matter. 

(b) The Department of Justice shall 
independently determine whether an 

EIS or an environmental assessment is 
required where: 

(1) A proposal for agency action is 
not covered by one of the typical class-
es of action above; or 

(2) For actions which are covered, the 
presence of extraordinary cir-
cumstances indicates that some other 
level of environmental review may be 
appropriate. 

§ 61.6 Consideration of environmental 
documents in decisionmaking. 

The NEPA regulations contain re-
quirements to ensure adequate consid-
eration of environmental documents in 
agency decisionmaking. To implement 
these requirements, the Department of 
Justice shall: 

(a) Consider from the earliest pos-
sible point in the process all relevant 
environmental documents in evalu-
ating proposals for Department action; 

(b) Ensure that all relevant environ-
mental documents, comments and re-
sponses accompany the proposal 
through existing Department review 
processes; 

(c) Consider those alternatives en-
compassed by the range of alternatives 
discussed when evaluating proposals 
for Department action, or if it is desir-
able to consider substantially different 
alternatives, first supplement the envi-
ronmental document to include anal-
ysis of the additional alternatives; 

(d) Where an EIS has been prepared, 
consider the specific alternatives ana-
lyzed in the EIS when evaluating the 
proposal which is the subject of the 
EIS. 

§ 61.7 Legislative proposals. 

(a) Each subunit of the Department 
of Justice which develops or signifi-
cantly cooperates and supports a bill or 
legislative proposal to Congress which 
may have an effect on the environment 
shall, in the early stages of develop-
ment of the bill or proposal, undertake 
an assessment to determine whether 
the legislation will significantly affect 
the environment. The Office of Legisla-
tive Affairs shall monitor legislative 
proposals to assure that Department 
procedures for legislation are complied 
with. Requests for appropriations need 
not be so analyzed. 
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(b) If the Department of Justice has 
primary responsibility for the subject 
matter involved and if the subunit af-
fected finds that the bill or legislative 
proposal has a significant impact on 
the environment, that subunit shall 
prepare a legislative environmental 
impact statement in compliance with 
40 CFR 1506.8. 

§ 61.8 Classified proposals. 
If an environmental document in-

cludes classified matter, a version con-
taining only unclassified material shall 
be prepared unless the head of the of-
fice, board, bureau or division deter-
mines that preparation of an unclassi-
fied version is not feasible. 

§ 61.9 Emergencies. 
CEQ shall be consulted when emer-

gency circumstances make it necessary 
to take a major federal action with sig-
nificant environmental impact without 
following otherwise applicable proce-
dural requirements under NEPA. 

§ 61.10 Ensuring Department NEPA 
compliance. 

The Land and Natural Resources Di-
vision shall have final responsibility 
for ensuring compliance with the re-
quirements of the procedures set forth 
in this part. 

§ 61.11 Environmental information. 
Interested persons may contact the 

Land and Natural Resources Division 
for information regarding Department 
Justice compliance with NEPA. 

APPENDIX A TO PART 61—BUREAU OF 
PRISONS PROCEDURES RELATING TO 
THE IMPLEMENTATION OF THE NA-
TIONAL ENVIRONMENTAL POLICY 
ACT 

1. Authority: (CEQ Regulations) NEPA, the 
Environmental Quality Improvement Act of 
1970, as amended (42 U.S.C. 4371 et seq.) sec-
tion 309 of the Clean Air Act, as amended (42 
U.S.C. 7609), and Executive Order 11514, Pro-
tection and Enhancement of Environmental 
Quality (March 5, 1970, as amended by Execu-
tive Order 11991, May 24, 1977.) 

2. Purpose: This guide shall apply to efforts 
associated with the leasing, purchase, de-
sign, construction, management, operation 
and maintenance of new and existing Bureau 
of Prisons facilities as well as the closing of 
existing Bureau of Prisons institutions. 

These procedures shall be used by the Re-
gional Facilities Administration staff as well 
as the Central Office of Facilities Develop-
ment and Operations staff. Activities con-
cerning Bureau of Prisons compliance with 
NEPA shall be handled by and coordinated 
with these staff members and coordinated by 
Central Office Personnel. (Reference shall be 
made to Part 1507—Agency Compliance of 
the CEQ Regulations.) 

3. Agency Description: The Bureau of Pris-
ons, a component of the U.S. Department of 
Justice, is responsible for providing custody 
and care to committed Federal offenders in 
an integrated system of correctional institu-
tions across the nation. 

The Bureau of Prisons performs its mission 
of protecting society by implementing the 
judgments of the Federal courts and safe-
guarding Federal offenders committed to the 
custody of the Attorney General. 

The administration of the Federal Prison 
System consists of six divisions. The central 
office in Washington, DC, is supplemented by 
five regional offices located in Atlanta, San 
Francisco, Dallas, Kansas City, and Philadel-
phia. 

4. (Reference: § 1501.2(d)(1)—CEQ Regula-
tions) The Bureau of Prisons shall make 
available the necessary technical staff to re-
view proposals and prepare feasibility stud-
ies for facilities under consideration for pos-
sible use as Federal correctional institu-
tions. (Reference: § 1501.2(d)(2)—CEQ Regula-
tions) At the appropriate time after project 
funding approval, the Bureau of Prisons, 
having identified a preferred general area for 
a new facility, will inform the members of 
Congress representing the affected locale of 
the intent to pursue the establishment of a 
Federal correctional institution in the area. 
This activation might include but not be 
limited to: (1) The construction of a new fa-
cility; (2) or Surplus Federal, state, or local 
facility to the Bureau of Prisons for prior 
use. The Bureau of Prisons shall advise and 
inform interested parties concerning pro-
posed plans which might result in implemen-
tation of the NEPA regulations. After initial 
informal contacts have been made, the Bu-
reau of Prisons will with the aid of local area 
officials, begin to identify desired locations 
for the proposed new facility. In the event of 
proposed activation of an existing facility 
for prison use, the Bureau of Prisons shall 
seek initial involvement among local offi-
cials and advice on alternative courses of ac-
tion. 

In either case, if the issues appear signifi-
cantly controversial, an informal public 
hearing will be held to present the issues to 
the community and seek their involvement 
in the planning process. Upon completion of 
the preliminary groundwork described 
above, the Bureau of Prisons will issue an A– 
95 letter of intent to (1) either file an EIS; (2) 

VerDate Aug<31>2005 13:25 Aug 10, 2007 Jkt 211107 PO 00000 Frm 00173 Fmt 8010 Sfmt 8002 Y:\SGML\211107.XXX 211107



164 

28 CFR Ch. I (7–1–07 Edition) Pt. 61, App. A 

file an EIA; or (3) discontinue the efforts of 
locating a facility in the proposed area. 

5. Public Involvement: (Reference: Part 
1506.6(3)—CEQ Regulations) Information re-
garding the policies of the Bureau of Prisons 
for implementing the NEPA process can be 
obtained from: Bureau of Prisons Facilities 
Development and Operations Office, 320 First 
Street, NW., Washington, DC 20534. 

6. Supplemental Statements: (Reference: Part 
1502.9(c)(3)—CEQ Regulations) If it is nec-
essary to prepare a supplement to a Draft or 
Final Environmental Impact Statement, the 
supplement shall be introduced into the 
project administrative record. 

7. Bureau of Prisons Decisionmaking Proce-
dures: (Reference: Part 1501.1 (a) through (e)— 
CEQ Regulations) Major decision points like-
ly to involve the NEPA process: 

(1) Construction of a new Federal correc-
tional institution. 

(2) Closing of an existing Federal correc-
tional institution. 

(3) Activation of a surplus facility for con-
version to a Federal correctional institution. 

(4) Significant change from the original 
mission of a Federal correctional institu-
tion. 

(5) New construction at an existing Federal 
correctional institution which might signifi-
cantly impact upon the existing community 
environment. 

When the inclusion of certain voluminous 
data in environmental documents would 
prove impractical, the Bureau of Prisons will 
summarize the data and retain the original 
material as a part of its administrative 
record for the project. This material will be 
made available to the public in a central 
place to be designated in Environmental Im-
pact Statements, and upon written request 
or court order copies of specified material 
will be provided. A charge may be made for 
copying, in accordance with current Depart-
ment of Justice guidelines for reproduction 
of records. 

Decisionmakers shall verify the consider-
ation of all available options in the EIS with 
a comparative analysis of the alternatives to 
be considered in the decisionmaking process. 

8. Those Actions Which Normally Do Require 
Environmental Impact Statements: (Reference: 
§ 1507.3(b)(2)(ii)—CEQ Regulations) (1) New 
Federal correctional institution construc-
tion projects. 

(2) Acquisition of surplus facilities for con-
version to Federal correctional institutions, 
if the impact upon the quality of the human 
environment is likely to be significant. 

(3) The closing of an existing Federal cor-
rectional institution, if that is likely to have 
a significant impact upon the quality of the 
human environment. 

(4) Significant change from the original 
mission of a Federal correctional institution 
when the issue is likely to have an impact 
upon the quality of the human environment. 

(5) New construction at an existing Federal 
correctional institution which would signifi-
cantly affect the physical capacity, when the 
action is likely to have an impact upon the 
quality of the human environment. 

(6) New construction at an existing Federal 
correctional institution which would signifi-
cantly impact upon the quality of the com-
munity environment. 

9. Those Actions Which Normally do not Re-
quire Either an Environmental Impact State-
ment or an Environmental Assessment: (Ref-
erence: Part 1507.3(b)(2)(ii) and Part 1508.4— 
CEQ Regulations) (1) Increase or decrease in 
population of a facility, above or below its 
physical capacity. 

(2) Construction projects for existing fa-
cilities, including but not limited to: addi-
tions and remodeling; replacement of build-
ing systems and components; maintenance 
and operations, repairs, and general improve-
ments; when such projects do not signifi-
cantly alter the program of the facility or 
significantly impact upon the quality of the 
environment in the community. 

(3) Contracts for halfway houses, commu-
nity corrections centers, comprehensive 
sanction centers, community detention cen-
ters, or other similar facilities. 

10. Those Actions Which Normally Require 
Environmental Assessments but not Necessarily 
Environmental Impact Statements: (Reference: 
§ 1507.3(b)(2)(iii)—CEQ Regulations) (1) Acqui-
sition of surplus facilities for conversion to 
Federal correctional institution. 

(2) Construction of additional facilities at 
an existing institution when the impact on 
the local environment is not seen to be sig-
nificant, but when the alteration of pro-
grams or operations may be controversial. 

(3) The closing of an institution or signifi-
cant reduction in population of an institu-
tion when the impact on the local environ-
ment is not seen to be significant. 

11. Emergency Actions: (Reference: Part 
1506.11—CEQ Regulations). After consultation 
with the Council on Environmental Quality 
regarding alternative courses of action, the 
Bureau of Prisons may take action without 
observing the provisions of the CEQ Regula-
tions and these Bureau of Prisons Procedures 
in the following cases: 

(1) When the replacement of suddenly un-
available local utilities services, and/or re-
sources, due to circumstances beyond the 
control of the Bureau of Prisons, is vital to 
the lives and safety of inmates and staff or 
protection of U.S. Government property. 

(2) When unforeseen circumstances, such as 
greatly increased judicial commitments, 
suddenly dictate the activation of facilities 
to house increased numbers of Federal of-
fenders and detainees significantly above the 
physical capacity of the combined Bureau of 
Prisons facilities in order to insure the lives 
and safety of inmates and staff or protection 
of U.S. Government property. 
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(3) When the sudden destruction of or dam-
age to institutions dictates immediate re-
placement in order to protect the lives and 
safety of inmates and staff and protection of 
U.S. Government property. 

12. Review. 
(1) If a proposed action is not covered by 

Sections 8 through 10 of this appendix, the 
Bureau of Prisons will independently deter-
mine whether to prepare either an environ-
mental impact statement or an environ-
mental assessment. 

(2) When a proposed action that could be 
classified as a categorical exclusion under 
Section 9 of this appendix involves extraor-
dinary circumstances that may affect the en-
vironment, the Bureau shall conduct appro-
priate environmental studies to determine if 
the categorical exclusion classification is 
proper for that proposed action. 

[Order No. 927–81, 46 FR 7953, Jan. 26, 1981, as 
amended by Order No. 2142–98, 63 FR 11121, 
Mar. 6, 1998] 

APPENDIX B TO PART 61—DRUG EN-
FORCEMENT ADMINISTRATION PROCE-
DURES RELATING TO THE IMPLEMEN-
TATION OF THE NATIONAL ENVIRON-
MENTAL POLICY ACT 

1. Applicability. 
2. Typical Classes of Action Requiring 

Similar Treatment Under NEPA. 
3. Environmental Information. 
1. Applicability. 
This part applies to all organizational ele-

ments of the Drug Enforcement Administra-
tion [DEA]. 

2. Typical Classes of Action Requiring Similar 
Treatment Under NEPA. 

(a) Section 1507.3(c)(2) in conjunction with 
§ 1508.4 requires agencies to establish three 
typical classes of action for similar treat-
ment under NEPA. These typical classes of 
action are set forth below: 

(1) Actions normally requir-
ing EIS 

(2) Actions normally not requiring environmental as-
sessments or EIS (Categorical exclusions) 

(3) Actions normally requiring environ-
mental assessments but not necessarily 

EIS 

None .................................. Scheduling of drugs as controlled substances .......... Chemical eradication of plant species from 
which controlled substances may be ex-
tracted. 

Establishing quotas for controlled substances.
Registration of persons authorized to handle con-

trolled substances.
Storage and destruction of controlled substances.
Manual eradication of plant species from which con-

trolled substances may be extracted.

(b) For the principal DEA program requir-
ing environmental review, the following 
chart identifies the point at which the NEPA 
process begins, the point at which it ends, 

and the key agency officials or offices re-
quired to consider environmental documents 
in their decisionmaking. 

Principal program Start of NEPA process Completion of NEPA process 
Key officials or offices re-

quired to consider environ-
mental documents 

Eradication of plant species 
from which controlled sub-
stances may be extracted.

Prepare an environmental as-
sessment.

Final review of environmental 
assessment or Environ-
mental Impact Statement.

Office of Science and Tech-
nology. 

(c) The DEA shall independently determine 
whether an EIS or an environmental assess-
ment is required where: 

(1) A proposal for agency action is not cov-
ered by one of the typical classes of action in 
(a) above; or 

(2) For actions which are covered, the pres-
ence of extraordinary circumstances indi-
cates that some other level of environmental 
review may be appropriate. 

3. Environmental Information 
Interested persons may contact the Office 

of Science and Technology for information 
regarding the DEA compliance with NEPA. 

APPENDIX C TO PART 61—IMMIGRATION 
AND NATURALIZATION SERVICE PRO-
CEDURES RELATING TO THE IMPLE-
MENTATION OF THE NATIONAL ENVI-
RONMENTAL POLICY ACT 

1. General. These procedures are published 
pursuant to the National Environmental 
Policy Act of 1969 (NEPA), as amended (42 
U.S.C. 4321 et seq.), the Environmental Qual-
ity Improvement Act of 1970, as amended (42 
U.S.C. 4371 et seq.). Section 309 of the Clean 
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Air Act, as amended (42 U.S.C. 7609), and Ex-
ecutive Order 11514, Protection and Enhance-
ment of Environmental Quality (March 5, 
1970, as amended by Executive Order 11991, 
May 24, 1977). 

2. Purpose. These procedures shall apply to 
efforts associated with the leasing, purchase, 
design, construction, and maintenance of 
new and existing INS facilities. All activities 
concerning the Immigration and Naturaliza-
tion Service’s compliance with NEPA shall 
be coordinated with Central Office Engineer-
ing staff. 

3. Agency Description. The INS administers 
and enforces the immigration and nation-
ality laws. This includes determining the ad-
missibility of persons seeking entry into the 
United States and adjudicating requests for 
benefits and privileges under the immigra-
tion and nationality laws. The enforcement 
actions of INS involve the prevention of ille-
gal entry of persons into the United States 
and the investigation and apprehension of 
aliens already in the country who because of 
inadmissibility at entry or misconduct com-
mitted following entry may be subject to de-
portation. 

In carrying out its statutory enforcement 
responsibilities. the INS is authorized to ar-
rest and detain aliens believed to be deport-
able and to effectuate removal from the U.S. 
of aliens found deportable after hearing. 

4. Designation of Responsible Official. The 
Chief Engineer, Facilities and Engineering 
Branch shall be the liaison official for INS 
with the Council on Environmental Quality, 
the Environmental Protection Agency, and 
the other departments and agencies con-
cerning environmental matters. Duties of 
the Chief Engineer include: 

(a) Insuring compliance with the require-
ments of NEPA and that the actions with re-
spect to the fulfillment of NEPA are coordi-
nated; 

(b) Providing for procedural and sub-
stantive training on environmental issues, 
policy, procedures and clearance require-
ments; 

(c) Providing guidance in the preparation 
and processing of Environmental Impact 
Statements; and 

(d) Participating in policy formulation, as 
necessary, in the application of the require-
ments of the National Environmental Policy 
Act of 1969. 

5. NEPA and INS Planning. (a) INS will 
make available to the public proposals and 
feasibility studies for facilities under consid-
eration for possible use as INS facilities. 

(b) Interested parties identified as such by 
the local clearinghouse (as established by 
the Office of Management and Budget Cir-
cular No. A–95) will be advised and informed 
concerning proposed plans which might in-
volve NEPA regulations. 

(c) Upon completion of the preliminary 
groundwork described above, INS will issue 
an A–95 Letter of Intent to: 

(1) File an Environmental Impact Assess-
ment (EIA); 

(2) File an Environmental Impact State-
ment (EIS). (Reference: 1501.2—CEQ Regula-
tions.) 

6. Public Involvement. Information regard-
ing the policies of INS for implementing the 
NEPA process can be obtained from: Immi-
gration and Naturalization Service, Facili-
ties and Engineering Branch, 425 I Street 
NW., Washington, DC 20536. (Reference: Part 
1506.6(3)—CEQ Regulations.) 

7. Supplemental Statements. If it is necessary 
to prepare a supplement to a draft or a Final 
Environmental Impact Statement, the sup-
plement shall be introduced into the admin-
istrative record pertaining to the project. 
(Reference: Part 1502.9(c)(3)—CEQ Regula-
tions.) 

8. INS Decisionmaking Procedure. (a) Policy— 
(1) The Chief Engineer will consider all prac-
tical means, including the ‘‘no-action’’ alter-
native and other alternatives to the proposed 
action, which will enhance, protect, and pre-
serve the quality of the environment, restore 
environmental quality previously lost, and 
minimize and mitigate unavoidable adverse 
effects. He will analyze and study the envi-
ronment together with engineering, eco-
nomic, social and other considerations to in-
sure balanced decisionmaking in the overall 
public interest. 

(2) During INS project planning and the re-
lated decisonmaking process, environmental 
effects will be weighed together with the en-
gineering, economic and social and other 
considerations affecting the public interest. 

(b) Preparation of the environmental impact 
statements. (1) Situations where Environ-
mental Impact Statements (EIS) are re-
quired are described in section 102(2)(C) of 
NEPA. EIS constitute an integral of the plan 
formulation process and serve as a summa-
tion and evaluation of the effects, both bene-
ficial and adverse, that each alternative ac-
tion would have on the environment, and as 
an explanation and objective evaluation of 
the plan which is finally recommended. 

(2) Should the Chief Engineer determine in 
assessing the impact of a minor action that 
an environmental statement is not required, 
the determination to that effect will be 
placed in the project file. This negative de-
termination shall be made available to the 
public as required in § 1506.6 of the CEQ regu-
lations and shall include a statement of the 
facts and the basis for the decision. 

(3) When inclusion of certain voluminous 
data in an EIS would prove to be imprac-
tical, INS will summarize the data and re-
tain the original material as a part of its ad-
ministrative record for the project. This ma-
terial will be made available to the public in 
a central place to be designated in the EIS, 
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and upon written request or court order, cop-
ies of specified material will be provided. A 
charge for the reproduction of records may 
be made in accordance with current Depart-
ment of Justice guidelines. (Reference: Part 
1505 CEQ Regulations.) 

9. Actions Which Normally Do Require Envi-
ronmental Impact Statements: (a) Construction 
of a new INS facility which would have a sig-
nificant impact upon the environment. 

(b) Construction of a new addition to an 
existing INS facility which would signifi-
cantly affect the physical capacity and 
which would have a significant impact upon 
the environment. (Reference: 
§ 1507.3(b)(2)(i)—CEQ Regulations.) 

10. Actions Which Normally Do Not Require 
Either An Environmental Impact Statement Or 
An Environmental Assessment: (a) Construc-
tion projects for existing facilities including 
but not limited to: Remodeling; replacement 
of building systems and components; mainte-
nance and operations repairs and general im-
provements when such projects do not sig-
nificantly alter the initial occupancy and 
program of the facility or significantly im-
pact upon the environment. 

(b) Increase or decrease in population of a 
facility within its physical capacity. (Ref-
erence: Part 1507.3(b)(2)(ii) and Part 1508.4— 
CEQ Regulations.) 

11. Actions Which Normally Require An Envi-
ronmental Assessment But Not Necessarily Envi-
ronmental Impact Statements: 

(a) Construction of a new addition to an 
existing INS facility which may affect the 
physical capacity and may have some impact 
upon the environment. 

(b) Closing of an INS facility which may 
have some impact on the environment. (Ref-
erence: § 1507.3(b)(2)(iii)—CEQ Regulations.) 

APPENDIX D TO PART 61—OFFICE OF 
JUSTICE ASSISTANCE, RESEARCH, 
AND STATISTICS PROCEDURES RELAT-
ING TO THE IMPLEMENTATION OF THE 
NATIONAL ENVIRONMENTAL POLICY 
ACT 

1. AUTHORITY 

These procedures are issued pursuant to 
the National Environmental Policy Act 
(NEPA) of 1969, 42 U.S.C. 4321, et seq., Regula-
tions of the Council on Environmental Qual-
ity, 40 CFR part 1500, et seq., the Environ-
mental Quality Improvement Act of 1970, as 
amended, 42 U.S.C. 4371, et seq., Section 309 of 
the Clean Air Act, as amended, 42 U.S.C. 7609, 
and Executive Order 11514, ‘‘Protection and 
Enhancement of Environmental Quality,’’ 
March 5, 1970, as amended by Executive 
Order 11991, March 24, 1977. 

2. PURPOSE 

It is the purpose of these procedures to 
supplement the procedures of the Depart-

ment of Justice so as to insure compliance 
with NEPA. These procedures supersede the 
regulations contained in 28 CFR part 19. 

3. AGENCY DESCRIPTION 

The Office of Justice Assistance, Research, 
and Statistics (OJARS) assists State and 
local units of government in strengthening 
and improving law enforcement and criminal 
justice by providing financial assistance and 
funding research and statistical programs. 
OJARS will coordinate the activities and 
provide the staff support for three Depart-
ment of Justice Federal financial assistance 
offices: the Law Enforcement Assistance Ad-
ministration, the National Institute of Jus-
tice, and the Bureau of Justice Statistics. 
Each of the assistance offices has the author-
ity to award grants, contracts and coopera-
tive agreements pursuant to the Justice Sys-
tem Improvement Act of 1979, Public Law 96– 
157 (December 27, 1979). 

4. TYPICAL CLASSES OF ACTION UNDERTAKEN 

(a) Actions which normally require an en-
vironmental impact statement. 

(1) None. 
(b) Actions which normally do not require 

either an environmental impact statement 
or an environmental assessment. 

(1) The bulk of the funded efforts; training 
programs, court improvement projects, re-
search, and gathering statistical data. 

(2) Minor renovation projects or remod-
eling. 

(c) Actions which normally require envi-
ronmental assessments but not necessarily 
environmental impact statements. 

(1) Renovations which change the basic 
prior use of a facility or significantly change 
the size. 

(2) New construction. 
(3) Research and technology whose antici-

pated and future application could be ex-
pected to have an effect on the environment. 

(4) Implementation of programs involving 
the use of chemicals. 

(5) Other actions in which it is determined 
by the Administrator, Law Enforcement As-
sistance Administration; the Director, Bu-
reau of Justice Statistics; or the Director, 
National Institute of Justice, to be necessary 
and appropriate. 

5. AGENCY PROCEDURES 

An environmental coordinator shall be des-
ignated in the Bureau of Justice Statistics, 
the Law Enforcement Assistance Adminis-
tration, and in the National Institute of Jus-
tice. Duties of the environmental coordi-
nator shall include: 

(a) Insuring that adequate environmental 
assessments are prepared at the earliest pos-
sible time by applicants on all programs or 
projects that may have a significant impact 
on the environment. The assessments shall 
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contain documentation from independent 
parties with expertise in the particular envi-
ronmental matter when deemed appropriate. 
The coordinator shall return assessments 
that are found to be inadequate. 

(b) Reviewing the environmental assess-
ments and determining whether an Environ-
mental Impact Statement is required or pre-
paring a ‘‘Finding of No Significant Impact.’’ 

(c) Coordinating the efforts for the prepa-
ration of an Environmental Impact State-
ment consistent with the requirements of 40 
CFR part 1502. 

(d) Cooperating and coordinating efforts 
with other Federal agencies. 

(e) Providing for agency training on envi-
ronmental matters. 

6. COMPLIANCE WITH OTHER ENVIRONMENTAL 
STATUTES 

To the extent possible an environmental 
assessment, as well as an environmental im-
pact statement, shall include information 
necessary to assure compliance with the fol-
lowing: 

Fish and Wildlife Coordination Act, 16 
U.S.C. 661, et seq.; the National Historic Pres-
ervation Act of 1966, 16 U.S.C. 470, et seq.; 
Flood Disaster Protection Act of 1973, 42 
U.S.C. 400, et seq.; Clean Air Act and Federal 
Water Pollution Control Act, 42 U.S.C. 1857, 
et seq.; 33 U.S.C. 1251, et seq.; Safe Drinking 
Water Act, 42 U.S.C. 300, et seq.; Wild and 
Scenic Rivers Act, 16 U.S.C. 1271, et seq.; the 
Coastal Zone Management Act of 1972, 16 
U.S.C. 1451, et seq.; and other environmental 
review laws and executive orders. 

7. ACTIONS PLANNED BY PRIVATE APPLICANTS 
OR OTHER NON-FEDERAL ENTITIES 

Where actions are planned by private ap-
plicants or other non-Federal entities before 
Federal involvement: 

(a) The Policy and Management Planning 
Staff, Office of Criminal Justice Programs, 
LEAA, Room 1158B, 633 Indiana Ave., Wash-
ington, DC 20531, Telephone: 202/724–7659, will 
be available to advise potential applicants of 
studies or other information foreseeably re-
quired for later Federal action; 

(b) OJARS will consult early with appro-
priate State and local agencies and with in-
terested private persons and organizations 
when its own involvement is reasonably fore-
seeable; 

(c) OJARS will commence its NEPA proc-
ess at the earliest possible time (Ref. 
§ 1501.2(d) CEQ Regulations). 

8. SUPPLEMENTING AN EIS 

If it is necessary to prepare a supplement 
to a draft or a final EIS, the supplement 
shall be introduced into the administrative 
record pertaining to the project. (Ref. 
§ 1502.9(c)(3) CEQ Regulations). 

9. AVAILABILITY OF INFORMATION 

Information regarding status reports on 
EIS’s and other elements of the NEPA proc-
ess and policies of the agencies can be ob-
tained from: Policy and Management Plan-
ning Staff, Office of Criminal Justice Pro-
grams, LEAA, Room 1158B, 633 Indiana Ave-
nue, Washington, DC 20531, Telephone: 202/ 
724–7659. 

APPENDIX E TO PART 61—UNITED 
STATES MARSHALS SERVICE PROCE-
DURES RELATING TO THE IMPLEMEN-
TATION OF THE NATIONAL ENVIRON-
MENTAL POLICY ACT 

1. AUTHORITY 

These procedures are issued pursuant to 
the National Environmental Policy Act of 
1969 (NEPA), 42 U.S.C. 4321, et seq., regula-
tions of the Council on Environmental Qual-
ity (CEQ), 40 CFR part 1500, et seq., regula-
tions of the Department of Justice (DOJ), 28 
CFR part 61, et seq., the Environmental Qual-
ity Improvement Act of 1970, as amended, 42 
U.S.C. 4371, et seq., Section 309 of the Clean 
Air Act, as amended, 42 U.S.C. 7609, and Ex-
ecutive Order 11514, ‘‘Protection and En-
hancement of Environmental Quality,’’ 
March 5, 1970, as amended by Executive 
Order 11991, May 24, 1977. 

2. PURPOSE 

These provisions supplement existing DOJ 
and CEQ regulations and outline internal 
USMS procedures to ensure compliance with 
NEPA. Through these provisions, the USMS 
shall promote the environment by mini-
mizing the use of natural resources, and by 
improving planning and decision-making 
processes to avoid excess pollution and envi-
ronmental degradation. 

The USMS’ Environmental Assessments 
(EAs) and Environmental Impact Statements 
(EISs) shall be as concise as possible and 
EISs should be limited to approximately 150 
pages in normal circumstances or 300 pages 
for proposals of unusual scope or complexity. 
The USMS shall, whenever possible, jointly 
prepare documents with State and local gov-
ernments and, when appropriate, avoid dupli-
cative work by adopting, or incorporating by 
reference, existing USMS and other agencies’ 
analyses and documentation. 

In developing an EA or EIS, the USMS 
shall comply with CEQ regulations, observ-
ing that EAs and EISs should (1) Be analytic, 
rather than encyclopedic, (2) be written in 
plain language, (3) follow a clear, standard 
format in accordance with CEQ regulations, 
(4) follow a scoping process to distinguish 
the significant issues from the insignificant 
issues, (5) include a brief summary, (6) em-
phasize the more useful sections of the docu-
ment, such as the discussions of alternatives 
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and their environmental consequences, while 
minimizing the discussion of less useful 
background information, (7) scrutinize exist-
ing NEPA documentation for relevant anal-
yses of programs, policies, or other proposals 
that guide future action to eliminate repeti-
tion, (8) where appropriate, incorporate ma-
terial by reference, with citations and brief 
descriptions, to avoid excessive length, and 
(9) integrate NEPA requirements with other 
environmental review and consultation re-
quirements mandated by law, Executive 
Order, Department of Justice policy, or 
USMS policy. When preparing an EA or EIS, 
the USMS shall request comments to be as 
specific as possible. 

To ensure compliance with NEPA, the 
USMS shall make efforts to prevent and re-
duce delay. The USMS will follow the proce-
dures outlined in the CEQ regulations in-
cluding, (1) Integrating the NEPA process in 
the early stages of planning to ensure that 
decisions reflect environmental values, and 
to head off potential conflicts and/or delays, 
(2) emphasizing inter-agency cooperation be-
fore the environmental analysis and docu-
mentation is prepared, (3) ensuring the swift 
and fair resolution of any dispute over the 
designation of the lead agency, (4) employing 
the scoping process to distinguish the sig-
nificant issues requiring consideration in the 
NEPA analysis, (5) setting deadlines for the 
NEPA process as appropriate for individual 
proposed actions, (6) initiating the NEPA 
analysis as early as possible to coincide with 
the agency’s consideration of a proposal by 
another party, and (7) using accelerated pro-
cedures, as described in the CEQ regulations, 
for legislative proposals. 

3. AGENCY DESCRIPTION 

The USMS is a Federal law enforcement 
agency. The agency performs numerous law 
enforcement activities, including judicial se-
curity, warrant investigations, witness pro-
tection, custody of individuals arrested by 
Federal agencies, prisoner transportation, 
management of seized assets, and other law 
enforcement missions. 

4. TYPICAL CLASSES OF USMS ACTIONS 

(a) The general types of proposed actions 
and projects that the USMS undertakes are 
as follows: 

(1) Operational concepts and programs, in-
cluding logistics procurement, personnel as-
signment, real property and facility manage-
ment, and environmental programs, 

(2) Transfers or disposal of equipment or 
property, 

(3) Leases or entitlement for use, including 
donation or exchange, 

(4) Federal contracts, actions, or agree-
ments for detentions services. A detention 
facility may be a facility (A) owned and/or 
operated by a contractor, or (B) owned and/ 

or operated by a State or local government, 
and 

(5) General law enforcement activities that 
are exempt from NEPA analysis under CEQ 
regulation 40 CFR 1508.18 that involve bring-
ing judicial, administrative, civil, or crimi-
nal enforcement actions. 

(b) Scope of Analysis. 
(1) Some USMS projects, contracts, and 

agreements may propose a USMS action that 
is one component of a larger project involv-
ing a private action or an action by a local 
or State government. The USMS’ NEPA 
analysis and document (e.g., the EA or EIS) 
should address the impact of the specific 
USMS activity and those portions of the en-
tire project over which the USMS has suffi-
cient control and responsibility to warrant 
Federal review. 

(2) The USMS has control and responsi-
bility for portions of a project beyond the 
limits of USMS jurisdiction where the envi-
ronmental consequences of the larger project 
are essentially products of USMS specific ac-
tion. This control turns an otherwise non- 
federal project into a Federal action. 

(3) Sufficient control and responsibility for 
a facility is a site-specific determination 
based on the extent to which an entire 
project will be within the agency’s jurisdic-
tion and on other factors that determine the 
extent of Federal control and responsibility. 
For example, for construction of a facility, 
other factors would include, but not be lim-
ited to, the length of the contract for con-
struction or use of the facility, the extent of 
government control and funding in the con-
struction or use of the facility, whether the 
facility is being built solely for Federal re-
quirements, the extent to which the costs of 
construction or use will be paid with Federal 
funds, the extent to which the facility will 
be used for non-Federal purposes, and wheth-
er the project should proceed without USMS 
action. 

(4) Some USMS projects, contracts, and 
agreements may propose a USMS action that 
is one component of a larger project involv-
ing actions by other Federal agencies. Fed-
eral control and responsibility determines 
whether the total Federal involvement of the 
USMS and other Federal agencies is suffi-
cient to grant legal control over additional 
portions of the project. NEPA review would 
be extended to an entire project when the en-
vironmental consequences of the additional 
portions of the project are essentially prod-
ucts of Federal financing, assistance, direc-
tion, regulation, or approval. The USMS 
shall contact the other Federal agencies in-
volved in the action to determine their re-
spective roles (i.e., whether to be a lead or 
cooperating agency). 

(5) Once the scope of analysis has been de-
fined, the NEPA analysis for an action 
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should include direct, indirect, and cumu-
lative impacts of all Federal proposals with-
in the purview of NEPA. Whenever prac-
ticable, the USMS can incorporate by ref-
erence, and rely upon, the environmental 
analyses and reviews of other Federal, tribal, 
State, and local agencies. 

5. ENVIRONMENTAL IMPACT STATEMENT (EIS) 

(a) An EIS is a document required of Fed-
eral agencies for proposals significantly af-
fecting the quality of the human environ-
ment. EIS describes the positive and nega-
tive effects of the proposed action and any 
reasonable alternatives. A Notice of Intent 
(NOI) will be published in the FEDERAL REG-
ISTER as soon a practicable after a decision 
to prepare an EIS is made and before the 
scoping process is initiated. An EIS shall de-
scribe how alternatives considered in it, and 
the decisions based on it, will or will not 
achieve the goals of NEPA to prevent dam-
age to the environment and promote human 
health. Additionally, an EIS shall describe 
how the USMS will comply with relevant en-
vironmental laws and policies. The format 
and content of an EIS are set out at 40 CFR 
part 1502. The USMS may prepare an EIS 
without prior preparation of an EA. 

(b) A Record of Decision (ROD) will be pre-
pared at the time a decision is made regard-
ing a proposal that is analyzed and docu-
mented in an EIS. The ROD will state the de-
cision, discuss the alternatives considered, 
and state whether all alternative practicable 
means to avoid or minimize environmental 
harms have been adopted, or if not, why they 
were not adopted. Where applicable, the ROD 
will also describe and adopt a monitoring 
and enforcement program for any mitiga-
tion. 

(c) Actions that normally require pre-
paring an EIS include: 

(1) USMS actions that are likely to have a 
significant environmental impact on the 
human environment, or 

(2) Construction of a major facility on a 
previously undisturbed site. 

6. ENVIRONMENTAL ASSESSMENT (EA) 

(a) An EA is a concise public document 
that is prepared for actions that do not nor-
mally require preparation of an EIS, but do 
not meet the requirements of a Categorical 
Exclusion (CE). An EA serves to briefly pro-
vide sufficient evidence and analysis for de-
termining whether to prepare an EIS or a 
Finding of No Significant Impact (FONSI), 
aid in complying with NEPA when an EIS is 
not necessary, and facilitate preparation of 
an EIS when one is required. The EA results 
in either a determination that a proposed ac-
tion may have a significant impact on the 
human environment, and therefore, requires 
further study in an EIS, or the issuance of a 

FONSI. The contents of an EA are described 
at 40 CFR 1508.9. 

(b) A FONSI will include the EA or a sum-
mary of the EA. The FONSI will be prepared 
and made available to the public through 
means described in paragraph 9 of this Ap-
pendix, including publication in local news-
papers and in the FEDERAL REGISTER for 
matters of national concern. The FONSI will 
be available for review and comment for 30 
days prior to signature and the initiation of 
the action, unless special circumstances war-
rant reducing the public comment period to 
15 days. Implementing the action can pro-
ceed after consideration of public comments 
and the decision-maker signs the FONSI. 

(c) Actions that normally require prepara-
tion of an EA include: 

(1) Proposals to conduct an expansion of an 
existing facility, 

(2) Awarding a contract or entering into an 
agreement for new construction at a pre-
viously developed site, or an expansion of an 
existing facility, or 

(3) Projects or other proposed actions that 
are activities described in categorical exclu-
sions, but do not qualify for a categorical ex-
clusion because they involve extraordinary 
circumstances. 

7. CATEGORICAL EXCLUSIONS (CE) 

(a) CEs are certain categories of activities 
determined not to have individual or cumu-
lative significant effects on the human envi-
ronment, and absent extraordinary cir-
cumstances, are excluded from preparation 
of an EA, or EIS, under NEPA. Using CEs for 
such activities reduces unnecessary paper-
work and delay. Such activities are not ex-
cluded from compliance with other applica-
ble local, State, or Federal environmental 
laws. 

(b) Extraordinary circumstances must be 
considered before relying upon a CE to deter-
mine whether the proposed action may have 
a significant environmental effect. Any of 
the following circumstances preclude the use 
of a CE: 

(1) The project may have effects on the 
quality of the environment that are likely to 
be highly controversial; 

(2) The scope or size of the project is great-
er than normally experienced for a par-
ticular action described in subsection (c) 
below; 

(3) There is potential for degradation, even 
if slight, of already-existing poor environ-
mental conditions; 

(4) A degrading influence, activity, or ef-
fect is initiated in an area not already sig-
nificantly modified from its natural condi-
tion; 

(5) There is a potential for adverse effects 
on areas of critical environmental concern 
or other protected resources including, but 
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not limited to, threatened or endangered spe-
cies or their habitats, significant archae-
ological materials, prime or unique agricul-
tural lands, wetlands, coastal zones, sole 
source aquifers, 100-year-old flood plains, 
places listed, proposed, or eligible for listing 
on the National Register of Historic Places, 
natural landmarks listed, proposed, or eligi-
ble for listing on the National Registry of 
Natural Landmarks, Wilderness Areas or wil-
derness study areas, or Wild and Scenic 
River areas; or 

(6) Possible significant direct, indirect, or 
cumulative environmental impacts exist. 

(c) Actions that normally qualify for a CE 
include: 

(1) Minor renovations or repairs within an 
existing facility, unless the project would 
adversely affect a structure listed in the Na-
tional Register of Historic Places or is eligi-
ble for listing in the register, 

(2) Facility expansion, or construction of a 
limited addition to an existing structure, or 
facility, and new construction or reconstruc-
tion of a small facility on a previously devel-
oped site. The exclusion applies only if: 

(i) The structure and proposed use comply 
with local planning and zoning and any ap-
plicable State or Federal requirements; and 

(ii) The site and the scale of construction 
are consistent with those of existing adja-
cent or nearby buildings. 

(3) Security upgrades of existing facility 
grounds and perimeter fences, not including 
such upgrades as adding lethal fences or 
major increases in height or lighting of a pe-
rimeter fence in a residential area or other 
area sensitive to the visual impacts resulting 
from height or lighting changes, 

(4) Federal contracts or agreements for de-
tentions services, including actions such as 
procuring guards for detention services or 
leasing bed space (which may include oper-
ational costs) from an existing facility oper-
ated by a State or a local government or a 
private correctional corporation, 

(5) General administrative activities that 
involve a limited commitment of resources, 
such as personnel actions or policy related to 
personnel issues, organizational changes, 
procurement of office supplies and systems, 
and commitment or reallocation of funds for 
previously reviewed and approved programs 
or activities, 

(6) Change in contractor or Federal opera-
tors at an existing contractor-operated cor-
rectional or detention facility, 

(7) Transferring, leasing, maintaining, ac-
quiring, or disposing of interests in land 
where there is no change in the current 
scope and intensity of land use, including 
management and disposal of seized assets 
pursuant to Federal laws, 

(8) Transferring, leasing, maintaining, ac-
quiring, or disposing of equipment, personal 
property, or vessels that do not increase the 
current scope and intensity of USMS activi-

ties, including management and disposal of 
seized assets pursuant to Federal forfeiture 
laws, 

(9) Routine procurement of goods and serv-
ices to support operations and infrastructure 
that are conducted in accordance with De-
partment of Justice energy efficiency poli-
cies and applicable Executive Orders, such as 
E.O. 13148, 

(10) Routine transportation of prisoners or 
detainees between facilities and flying ac-
tivities in compliance with Federal Aviation 
Administration Regulations, only applicable 
where the activity is in accordance with nor-
mal flight patterns and elevations for the fa-
cility and where the flight patterns/ele-
vations have been addressed in an installa-
tion master plan or other planning document 
that has been the subject of a NEPA review, 
and 

(11) Lease extensions, renewals, or suc-
ceeding leases where there is no change in 
the intensity of the facility’s use. 

8. RESPONSIBILITIES 

(a) The Director of the USMS, in conjunc-
tion with the Senior Environmental Advisor, 
possesses authority over the USMS NEPA 
compliance. 

(b) The Senior Environmental Advisor’s 
duties include: 

(1) Advising the Director or other USMS 
decisionmakers on USMS NEPA procedures 
and compliance, 

(2) Supervising the Environmental Coordi-
nator, 

(3) Acting as NEPA liaison to CEQ for the 
Director and other USMS decisionmakers on 
important decisions outside the authority of 
the Environmental Coordinator, 

(4) Consulting with CEQ regarding alter-
native NEPA procedures requiring the prepa-
ration of an EIS in emergency situations, 
and 

(5) Consulting with CEQ and officials of 
other Federal agencies to settle agency dis-
putes over the NEPA process, including des-
ignating lead and cooperating agencies. 

(c) The USMS Environmental Coordinator 
will act as the agency’s NEPA contact, and 
will be responsible for: 

(1) Ensuring that adequate EAs and EISs 
are prepared at the earliest possible time, 
ensuring that decisions are made in accord-
ance with the general policies and purposes 
of NEPA, verifying information provided by 
applicants, evaluating environmental ef-
fects; assuring that, when appropriate, EAs 
and EISs contain documentation from inde-
pendent parties with expertise in particular 
environmental matters, taking responsi-
bility for the scope and content of EAs pre-
pared by applicants, and returning EAs and 
EISs that are found to be inadequate, 
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(2) Ensuring that the USMS conducts an 
independent evaluation, and where appro-
priate, prepares a FONSI, a NOI, and/or a 
ROD, 

(3) Coordinating the efforts for preparation 
of an EIS consistent with the requirements 
of the CEQ regulations at 40 CFR part 1500– 
1508, 

(4) Cooperating and coordinating planning 
efforts with other Federal agencies, and 

(5) Providing for agency training on envi-
ronmental matters. 

(d) The agency shall ensure compliance 
with NEPA for cases where actions are 
planned by private applicants or other non- 
Federal entities before Federal involvement. 
The USMS, through the Environmental Co-
ordinator shall: 

(1) Identify types of actions initiated by 
private parties, State and local agencies and 
other non-Federal entities for which agency 
involvement is reasonably foreseeable, 

(2) Provide (A) full public notice that agen-
cy advice on such matters is available, (B) 
detailed written publications containing 
that advice, and (C) early consultation in 
cases where agency involvement is reason-
ably foreseeable, and 

(3) Consult early with appropriate Indian 
tribes, State and local agencies, and inter-
ested private persons and organizations on 
those projects in which the USMS involve-
ment is reasonably foreseeable. 

(e) To assist in ensuring that all Federal 
agencies’ decisions are made in accordance 
with the general policies and purposes of 
NEPA, the USMS, through the Environ-
mental Coordinator shall: 

(1) Comment within the specified time pe-
riod on other Federal agencies’ EISs, where 
the USMS has jurisdiction by law regarding 
a project, and make such comments as spe-
cific as possible with regard to adequacy of 
the document, the merits of the alternatives, 
or both, 

(2) Where the USMS is the lead agency on 
a project, coordinate with other Federal 
agencies and supervise the development of 
and retain responsibility for the EIS, 

(3) Where the USMS is a cooperating agen-
cy on a project, cooperate with any other 
Federal agency acting as lead agency 
through information sharing and staff sup-
port, 

(4) Independently evaluate, provide guid-
ance on, and take responsibility for scope 
and contents of NEPA analyses performed by 
contractors or applicants used by USMS. 
When the USMS is the lead agency, USMS 
will choose the contractor to prepare an EIS, 
require the contractor to execute a disclo-
sure statement stating that the contractor 
has no financial or other interest in the out-
come of the project, and participate in the 
preparation of the EIS by providing guidance 
and an independent evaluation prior to ap-
proval, 

(5) Consider alternatives to a proposed ac-
tion where it involves unresolved conflicts 
concerning available resources. The USMS 
shall make available to the public, prior to a 
final decision, any NEPA documents and ad-
ditional decision documents, or parts there-
of, addressing alternatives, 

(6) Conduct appropriate NEPA procedures 
for the proposed action as early as possible 
for consideration by the appropriate deci-
sion-maker, and ensure that all relevant en-
vironmental documents, comments, and re-
sponses accompany the proposal through the 
agency review process for the final decision, 

(7) Include, as part of the administrative 
record, relevant environmental documents, 
comments, and responses in formal rule-
making or adjudicatory proceedings, and 

(8) Where emergency circumstances re-
quire taking action that will result in a sig-
nificant environmental impact, contact CEQ 
via the USMS Senior Environmental Advisor 
for consultation on alternative arrange-
ments, which will be limited to those nec-
essary to control the immediate impacts of 
the emergency. 

9. PUBLIC INVOLVEMENT 

(a) In accordance with NEPA and CEQ reg-
ulations and to ensure public involvement in 
decision-making regarding environmental 
impact on local communities, the USMS 
shall also engage in the following procedures 
during its NEPA process: 

(1) When preparing an EA, EIS, or FONSI, 
USMS personnel in charge of preparing the 
document will invite comment from affected 
Federal, tribal, State, local agencies, and 
other interested persons, as early as the 
scoping process; 

(2) The USMS will disseminate information 
to potentially interested or affected parties, 
such as local communities and Indian tribes, 
through such means as news releases to var-
ious local media, announcements to local 
citizens groups, public hearings, and posted 
signs near the affected area; 

(3) The USMS will mail notice to those in-
dividuals or groups who have requested one 
on a specific action or similar actions; 

(4) For matters of national concern, the 
USMS will publish notification in the FED-
ERAL REGISTER, and will send notification by 
mail to national organizations reasonably 
expected to be interested; 

(5) If a decision is made to develop an EIS, 
the USMS will publish a NOI in the FEDERAL 
REGISTER as soon as possible; 

(6) The personnel in charge of preparing 
the NEPA analysis and documentation will 
invite public comment and maintain two- 
way communication channels throughout 
the NEPA process, provide explanations of 
where interested parties can obtain informa-
tion on status reports of the NEPA process 
and other relevant documents, and keep all 
public affairs officers informed; 
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(7) The USMS will establish a Web site to 
keep the public informed; and 

(8) During the NEPA process, responsible 
personnel will consult with local government 
and tribal officials, leaders of citizen groups, 
and members of identifiable population seg-
ments within the potentially affected envi-
ronment, such as farmers and ranchers, 
homeowners, small business owners, minor-
ity and disadvantaged communities, and 
tribal members. 

10. SCOPING 

Prior to starting the NEPA analysis, 
USMS personnel responsible for preparing ei-
ther an EA or EIS, shall engage in an early 
scoping process to identify the significant 
issues to be examined in depth, and to iden-
tify and eliminate from detailed study those 
issues which are not significant or which 
have been adequately addressed by prior en-
vironmental review. The scoping process 
should identify any other environmental 
analyses being conducted relevant to the 
proposed action, address timing and set time 
limits with respect to the NEPA process, set 
page limits, designate respective responsibil-
ities among the lead and cooperating agen-
cies, identify any other environmental re-
view and consultation requirements to allow 
for integration with the NEPA analysis, and 
hold an early scoping meeting that may be 
integrated with other initial planning meet-
ings. 

11. MITIGATION AND MONITORING 

USMS personnel, who are responsible for 
preparing NEPA analyses and documents, 
will consider mitigation measures to avoid 
or minimize environmental harm. EAs and 
EISs will consider reasonable mitigation 
measures relevant to the proposed action 
and alternatives. Paragraph 5(b) of this Ap-
pendix describes the requirements for docu-
menting mitigation measures in a ROD. 

12. SUPPLEMENTING AN EA OR EIS 

When substantial changes are made to a 
proposed action that is relevant to environ-
mental concerns, a supplement will be pre-
pared for an EA or a draft or a final EIS. A 
supplement will also be prepared when sig-
nificant new circumstances arise or new rel-
evant information surfaces concerning and 
bearing upon the proposed action or its im-
pacts. Any necessary supplement shall be 
processed in the same way as an original EA 
or EIS, with the exception that new scoping 
is not required. Any supplement shall be 
added to the formal administrative record, if 
such record exists. 

13. COMPLIANCE WITH OTHER ENVIRONMENTAL 
STATUTES 

To the extent practicable, a NEPA docu-
ment shall include information necessary to 

assure compliance with all applicable envi-
ronmental statutes. 

[71 FR 71048, Dec. 8, 2006] 

PART 63—FLOODPLAIN MANAGE-
MENT AND WETLAND PROTEC-
TION PROCEDURES 

Sec. 
63.1 Purpose. 
63.2 Policy. 
63.3 References. 
63.4 Definitions. 
63.5 Responsibilities. 
63.6 Procedures. 
63.7 Determination of location. 
63.8 Implementation. 
63.9 Exception. 

AUTHORITY: 5 U.S.C. 301, Executive Order 
No. 11988 of May 24, 1977, and Executive Order 
No. 11990 of May 24, 1977. 

SOURCE: Order No. 902–80, 45 FR 50565, July 
30, 1980, unless otherwise noted. 

§ 63.1 Purpose. 

These guidelines set forth procedures 
to be followed by the Department of 
Justice to implement Executive Order 
11988 (Floodplain Management) and Ex-
ecutive Order 11990 (Protection of Wet-
lands). (The Orders.) 

§ 63.2 Policy. 

(a) It is the Department of Justice’s 
policy to avoid to the extent possible 
the long and short term adverse im-
pacts associated with the destruction 
or modification of wetlands and 
floodplains and to avoid direct or indi-
rect support of new construction in 
floodplains and wetlands whenever 
there is a practicable alternative. The 
Department will provide leadership and 
take affirmative action to carry out 
the Orders. 

(b) It is the Department of Justice’s 
intention to integrate these procedures 
with those required under statutes pro-
tecting the environment, such as the 
National Environmental Policy Act 
(NEPA). Whenever possible, the proce-
dures detailed herein should be coordi-
nated with other required documents, 
such as the environmental impact 
statement (EIS) or environmental as-
sessment required under NEPA, so that 
unnecessary paperwork can be elimi-
nated. 
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